FRANCKESCHE
STIFTUNGEN

Alte Drucke

DE NOTHIS || SPVRIISQVE FILIIS.|| LIBER SINGVLARIS ||
Gabrielis Palaeoti, S. Romanae Ecclesiae || Cardinalis, ac
Bononiensis || lurisconsulti.|| IN ...

Paleotti, Gabriele

Frankfurt/Main, 1574/(1573)

VD16 ZV 26219

CAP. XX.

Nutzungsbedingungen

Die Digitalisate des Francke-Portals sind urheberrechtlich geschitzt. Sie durfen fur wissenschaftliche und
private Zwecke heruntergeladen und ausgedruckt werden. Vorhandene Herkunftsbezeichnungen durfen
dabei nicht entfernt werden.

Eine kommerzielle oder institutionelle Nutzung oder Veréffentlichung dieser Inhalte ist ohne vorheriges
schriftliches Einverstandnis des Studienzentrums August Hermann Francke der Franckeschen Stiftungen
nicht gestattet, das ggf. auf weitere Institutionen als Rechteinhaber verweist. Fur die Veréffentlichung der
Digitalisate kénnen gemaf der GeblUhrenordnung der Franckeschen Stiftungen Entgelte erhoben werden.
Zur Erteilung einer Veroffentlichungsgenehmigung wenden Sie sich bitte an die Leiterin des
Studienzentrums, Frau Dr. Britta Klosterberg, Franckeplatz 1, Haus 22-24, 06110 Halle
(studienzentrum@francke-halle.de)

Terms of use

All digital documents of the Francke-Portal are protected by copyright. They may be downladed and printed
only for non-commercial educational, research and private purposes. Attached provenance marks may not
be removed.

Commercial or institutional use or publication of these digital documents in printed or digital form is not
allowed without obtaining prior written permission by the Study Center August Hermann Francke of the
Francke Foundations which can refer to other institutions as right holders. If digital documents are
published, the Study Center is entitled to charge a fee in accordance with the scale of charges of the
Francke Foundations.

For reproduction requests and permissions, please contact the head of the Study Center, Frau Dr. Britta

Klosterberg, Fra nckeplufmanbn-'adaig-hvm&&aﬁlﬂ'@fld'&aslade)

Visual \\Llibrary


mailto:studienzentrum@francke-halle.de
mailto:studienzentrum@francke-halle.de

De Nothis, Spuriys, filfs. 127
Maior ant minor guis non prafumitsr.
In dubio id credendum quod bonestins,
¢ deliftum excludit,
Filyadulterinividenturimperfeits.
Infamianon prafimitur, aduerfusg, na
turam videtur. |
Fattagnandoprefumantur. f
Natnralisin dubio guis nunguam cen- '

Sfetnr.
9 Filiusfam. relte quis credipoteft.
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/£ Lterum caput dubium ma

gis videtur, quando nihil

de parentum cohabitatio-

ne conftat, nec vllaomni-

no extacindicia,quibus fi-

lios potitis ex matrimonio

natos, aut non natos, credere debeamus,

In qua quzftione varié pugnant inter fe

Doétores: Aliqui enim legitimum quem-

libet praxfumi exifimauerunt, ea ra-

tione , quod Spurij nomen , deliGum

potits fonet , quod nunquam in dubio

eft conijciendum. # Contra Bartolus, & fﬂc%'—m[‘cm‘
cim enim legitimi ex matrimonio orian- b conf4z.
tur,id atic quid fadi fit,niquam in dubio e

id prefumidixit, ¢ quod fané optimum EE?;(;‘:QIE%C
argumétum vifum ¢ft multis,quideinde decap.&poft,
cum

b



128 Gabriel Palzotus

a Corn. col. i A
2 inx. 1atl, cum Bartolointrepidéfenfere. a Sed Bale

poft dotem, dus aliter quandod refpondir, b nempe
fol.mar. M.y queney naturalem conijei debere
4. Alciatreg. 1 : 5 5 e )
2.prefump.2. quod & recentiores quigam fecut1 funt,
b Conl 448 ¢ Pleriqp tamen,riulliex s fententijs fas
1mni. A “At 5 .
SPefaneties CI.J.e].‘LCEl—Cle{i..IUI exiftimarunt, {ed aliam
filps.nur. viam quafl inter has mediam eligentes,
ged(i.‘”“tz'qlc'q neminé necfuiinris, necin poteftare pre.
1, U o - . . .
her.Gorn.co. fumitradiderunt, d fedexcommuniluy
ﬁl-ﬂcﬁ-fiﬂi-_ ris regula,ad eum huiusrei probationem
2;;11 ’ccrgc fpectare, qui eorum alterum afhrmaret,
collar. e Quzquidem diftin&tio multis legibus
2 conuenirevidetur, inquibusanimaduce
e Labealei a5 guandoque cogi patrem robare;filin
) q :
qui,de proba . : 2
e in fua poteftate effe, f quandoque hlio
£ 1. Titia. fol. hocincumbere, vtfea patris manu libe.
;‘;iirc”;;tg ratum doceat, g prout fcilicernunc hic,
.C.de - 3 b e e
di.inf. nuncilleaétorelt,icuti & in eo feruatur,
3 ciim dealicuius ztate eft quaftio,is enim
é: I-ﬁﬁb“UT‘f quiagit, femper fe aut maiorem, aut mii-
eproba. .41 x Fy = e A s mihisl 1
emancipati;, DOreM probare debet, cim lex mh_:l in
C.decollat. dubioprzfumat, fed totum hoc, ei qui
alteram partem aflerit, probandam relin

quat. h Quotiefcunque igitur non fuerit

h L cumte.

C.deinin- quisineiusrei, dequaqueritur, poffefsio
regurclit.  pe ex quafcimusprobandionusinaduer
i 1.circa.de farium transferri, ¢ tunc volunt eum,
proba. qui fe vel filiumfam. vel patrem fam. co-

tendet, hoc ipfum docercdebere, atqita
hanc quaftionem terminari, Mihi inter
tot
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tot Do&orum ambages, plus certe fem-

perilla placuit opinio, vt vnumquene in

dubio legitimis ortum natalibus iudice-

mus. Ctim enim quemlibet ex coitu na-

fcifieneceffe, oportet etiam concubitum

illum vellicitumaut prohibitum fuiffe.

Sed curnon permiflum potiis exiftime-

mus, cim illud magis femper fit conij-

ciendum,qued honeitiicfle poteft, quaim

quodinhoneftum, vt Baldus dicebat ? 4 31?}“5““,‘“*

4 Name vbiexaliquoactu duz poflunt ca- ﬂfi_m a

pi coniedturz,quarum altera delictum fi-

gnificet, alteraexcludat, eligendafancea | 5. 1 nog

eft potitis, quz vitio careat & crimine. & folum.s. fed

Quocirca videmus in hac ipfa materia, "‘fl-~1°°11”f-“°-

cum yxor alicuius, fui copiamalijs eriam f:ol,'flﬁtﬁ"

fecir, filinm tamen €x ea natum , mariri

potitis quam adulteri dijudicari, quonia

id honeftatis ratio fola fuadet, ¢ Accedit ¢ L-miles.§.
3 i i : . defunéto. de

quod ve fupra docuimaus, quoties'duo fi- adulre. Dec.

mul cohabitarint, quamuis Iex quo ad confil. 657.

parentes eamnon omnino iuflam confue

tudinem fuiffe interpretetur, quo ad ta-

men filios , in eorum fauorem, prafumit

legitimam illam coniunctionem extitifs

fe, legitimum matrimonium. 4 Cur d}’_u’b:“.:h“

nonigitur hoc argumento quemlibet in };if'-?:.:l.lan_lﬁ:

dubio legitimé natum exiftimemus? Sen ciat.reg. 2.

fithoc plané Innocen. 111, quiin¢o qui PIZAUDTPE. 5.

fe facris initiari cupiat, tunc tantiim ne-

I ceffa.
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ceffariam iuftorum naralium fuord pre.

it b-ationcm dixir,qu_otiens publicé contra.
depurg. can, tiusdeco rumeor circumferretur, qua.
fi prazter eum cafum,alijs nihil huinfmo.
diprobare fit neceffe, ciim in dubio legitj

5 mus quis prefumarar.Etenim clim exa,
dulterio geniti filij, manci quodammo.
do & imperfedi cenfeantur, iuxra illugd
Sapientiz libro traditum, 4 TENVE 401
YavazeAeore. Quid eflecabfurdi?,quim
illamin dubio coniefturam facere, per
quam naturanon omnind munus fuum
impleffe videatur Vel etiam cam illegii
mum elle quadam fitnota, & infamia fa.
fam.C.dein. LYVt Vulgéoomnesaiunt, ¢ nénneinde.
fa.Curt, con- cens fatis effet,in dubio exi
fil.1zs. infamem effe? ciim hoc & Iuris commus
lis repugnet, d & illiberale fit,
L.merito, pro male de homine prima facieitaiudicare,
vt eum turpitudine notatum credas, e
¢ GloffLfn, INAM c_ﬁm infamia fit contraria bonirati,
quod mer.ca. & confequenter natura noftra, f tantum
Ang.l feien- abeft, vt eain dubio prafumi debeat, vt

b Sapien.;.

€ Azo in

d c.dudum, .
deprzfumpe, 1118 'egu

focio.

dum. infi.de

vetkiokl mihiquiduis potitis quamhoc conijcié-
f Fel d.c.du- dum proculdubid videatur,

dum.ni.14.

Gabriel Palsvim

ﬂ:imarealiqué

Nec his

quicquam Bartoli &aliorum aduerfatur

ratio. Cum enim necelfefit, vt diximus,
filium ex aliquo concubitu fufcepti effe,
exiftimamus nos potitls ex matrimonio,
quam fornicatione, quonia id honeftiug

eft,quam.
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eft, quamuis enim matrimonium ipfum
quid fadti fit, quod prafiiminon folet,fic
tamen & adulterium, fornicatio, ac fimi-
lia fa&i eile céfentur, necellety eft, vt quo-
cunque te vertas, femper fadum aliquod
prafumas. Aquinsigitureft fattumil-

- lud conijci, quod longiuis a delicto abeft,
quinimd & factaea folent fané prafumi,
quibus confentanea & probabilis caufa e
accedit, ¢ Sed quid hicmagis verifimile, | 2rnia” g
quam parétes legitimam fobolis {ug pro- proba.in7,
pagationem,non iniuftam& adulterinam Notab.
expetijfle? Quod fiadhucobijcias,in ma-
trimonio przter factum ipfum,id eft,co-
cubitum,alia requiri, velegitimum dici
pofsit,qua alijs coniunétionibus né funt
neceflaria : & propterea matrimonium
non ita facil8, v jcztera, effe prafumen.
dum . Refpondeo, immo folo confenfu
iuftum conftare matrimonium, & eim- p ¢ fuffidiat.
que quamuis clandeitinus fuerir, filios ta 27.q.2.
men legitimos reddere,ctim is folus om-
nino fufficiat. ¢ Vnde ciim in quolibet ¢ fupric.s.
concubitualiquam coéuntium volunta-
tem affuiffe ngceflt fit, fiue honeftam, fiue
inhoneftam, curnon credamus indubio
eam potits vxoriam fuiffe quim for-
nicariam , moderatam quam libidino-
fim7? Sic enim fola voluntas honefta
cum concubitu matrimonium conficit,

I 2 ficuti

b
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b Bal.d.con
fil.448.Cra-
vet. d. confil.
138.

¢ cap.i1z.

d Bald.conf.
206.in3. Al-
ciat. reg.2.

prziumpt.s.

e Inft.quib.
mo .ius patr.
pot.
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ficuti inhonefta fornicationem p'trit nee
interhec cGiun '1‘10!11.11“! genera, quice qud
pmwa in honeftare & dignitate refert. g
Hecip merario maxime mouet,vt ¢os da-
mnent, quinouan 1adftruentes fententia,
quemlibet naturalem ]\mzﬁm‘n cenfue=
rufit. b Namque ad naturales fi filios fufs
cipiendos,nec folus confenfits necconcita
bitusidoncuseft, fed multaaliarequiri-
tur,qua prop¢ infinita funt, & fupraano
bis relata, ¢ qua omnia, tantum abeft, vt
prafumi debeant imul affuiffe, ve immo
hac de caufa hodieperrard .Admcdum, &
feré nunquam contingat, aliquem pro-
pri¢ naturalem filiti dici.d Tam vero nec
media ea Doctorum opinio,quiaficn{um
fuftinent,necin dubio quicquaaffirman
dum cenfent, hanc fententiam infirmat,
ctim illud in propofita eornm fa&i fpecie
fortaffe veruefle pofsit, ciim feilicet qua-
runt an quis {ui iuris, velfub poteftate
fitexiftimandus, Aft inter illam & przfen
tem quaftionem noftram multum inter.
eft,ciim non fequatur eum qui legitimus
fit, ergo filium familiaseffe, ciim multa
pofsm::.ccmcle exquibus, ex iuftis nu-
Ptl]S natus, fui iuris efficiatur, vt morte
patris, emancipatione, d-portat:onc fo-
lenniadoptione, noua patritij gradus di-
guitate, & fimilibus. ¢ Quocirca,ctim in
his
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his maior cadere pofsit dubitacio,nil mi-
rum eft, i nihil temeré afhrmandum pu-
taut in tali [pecie, Verim quaftio hecno-5
ftraabealongédiuerfaelt, vtexfu pradi-
Gisfatisliquerearbirror. Sed adhuc & 1l-
Iud adiunxerim etiam hoc ipfo cafu, de
quo Do&ores difputant, re&é refponderi
poch, vnumguemdg fliumfamilids indu

9 biodebereindicari. Si enim vera elt illa,
qua omnes veuntur, regula, quod fcili-
eetvnufquifgp centum annis vinere pra- o
{fumatur, 4 certé ciim ex matrimonio na- :l(lfli(;l UL“:
tus quilibet exiftimetur , pater autem fruétus, de v-
tamditi viuere credatur, fequetur etiam, tufi.leg.
eum quialinm filiumFfamilias effeconté-

det, non alio probnncli onere grauvandum

efle, cum Iuris prx["umptinnilms propo-

fitum fuum fatis defendat, quz cumdb

omni probationis munereliberant, & in
aduerfarium potiﬁs transferunt., # Nec b Bartlfii
leges contraaddu&z quicquam obltant, o
¢ namibiisquife fAliumfamilias effene-
gabat,eratin fuiinris quafi pofiefsione, A
yndead id probandum compellinon de- ¢
buit, e nos autem, quando neuter pof-
fidebat,difputamus (fitamen is cafus cO-
tingere poteft,vt neuter fit in quafi poffel- -
fione alicuius Turis) & tunc fententiam § 5 €08

duin, Ianft. d

hanc fatis probabilem efle exiftimamus. 1nrezd.

: el AN




a L Lucius,
decond.& de
montt.Glo. c.
Michael. de
fil.presbyt,
Marlrub,de
probat. nu.g.
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AN QVIS SE FILIVM
certi patris veré pofsit
probare,

=1

Pater cur nemo certus videatur,

Prafumptiones legum , anvere, proba-
lrones.

Onando alignidprobatum dicarur.

Veri fily.

Faltaguomodo probentnr.

Crr filins non veraprobarione fed con-
seéturis potins demonfiretnr.

Anquis it cafiu, vé; quisfe filinmvere
@ certe probet,

Probatioper indirettum.

Triplex filiorsum proédﬂ'o.

O Exemplumargutum , quovor flinm,

maritieffé offendsr.
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Onclufimus quemlibet in
h dgbio}cg_itiménamm €Xia
2 ftimari, fed idnunc queari
\| poteft,an quis fe ex certo
f4) patre genitum veré queat

probare.  Quamuis enim
communis €a firomnium opinio,vtverz
probationihoc cafulocus non fir ,anon

ncga-
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